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Report  of  Irrigation  Code  Commission* 


Hon.  Joseph  K.  Toole,  Governor  of  Montana : 

Sir: — The  Irrigation  Code  Commission  appointed  under  the 
Act  approved  March  4,  1905,  respectfully  submits  following  re- 
port: 

The  members  met  in  Helena  upon  the  fifteenth  day  of  Febru- 
ary, 1906,  and  organized  by  the  election  of  H.  N.  Blake  as  Presi- 
dent and  F.  H.  Ray,  as  Secretary. 

Sessions  were  held  until  adjournment  upon  the  seventeenth 
day  of  February,  and  the  draft  of  an  Irrigation  Code  was  pre- 
pared. Copies  of  this  were  subsequently  mailed  to  each  member 
for  further  consideration.  The  Code  as  finally  adopted  is  here- 
with transmitted. 

Copies  have  been  printed  and  many  mailed  to  irrigators,  news- 
papers, attorneys  and  other  most  directly  interested.  A  copy 
will  be  furnished  any  one  applying  to 

-       H.  N.  BLAKE  or  F.  H.  RAY. 


An  Irrigation  Code  Needed. 

The  title  to  a  water  right  should  be  as  easily  ascertained,  as 
clearly  defined,  as  secure,  and  in  all  particulars  as  goocl  as  a 
perfect  title  to  land.  Without  such  water  right  titles  our  citi- 
zens are  burdened  with  costly  harrassing  litigation,  the  United 
States,  refuses  to  construct  irrigation  systems,  the  private  capi- 
talist declines  to  invest,  and  thus  our  development  is  seriously  re- 
tarded. 

Data  reported  in  1903  (*)  showed  26,646  recorded  water  rights 
in  Montana.  Among  these  were  thousands  of  illegal,  excessive, 
indefinite,  abandoned  and  conflicting  claims.  During  1902,  there 
had  been  water  right  litigation  before  the  District  Court  in  twen- 
ty counties,  the  number  of  cases  in  each  ranging  from  one  to 
fourteen.  Twelve  counties  reported  such  litigation  on  the  in- 
crease;  cases  involving  from  60  to  400  defendants  were  pending; 

(*)  Report  to  Gov.  Jos.  K.  Toole  on  "Irrigation  F.  H.  Ray." 
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one  county  stated  that  a  large  part  of  its  criminal  and  two-thirds 
of  its  civil  cases  were  water  right  controversies. 

Though  many  cases  were  tried  without  a  jury,  the  expense  paid 
out  of  county  treasuries,  and  the  cost  to  litigants  for  witnesses, 
mileage,  lawyers,  etc.,  was  conservatively  estimated  to  exceed 
$30,000. 

The  National  Irrigation  Law  (June  1902)  was  a  radical  de- 
parture in  the  Legislation  of  the  general  government  concerning 
the  reclamation  of  the  arid  domain.  Authorizing  the  construc- 
tion and  maintenance  of  canals  and  reservoirs  involving  an  ex- 
penditure of  millions,  it  made  necessary,  as  a  sequence,  that  states 
directly  interested  enact  laws  removing  the  obstacle  of  con- 
flicting water  rights. 

Some  states,  notably  Wyoming  and  Nebraska,  had  enacted  a 
good  irrigation  code  several  years  before  1902,  and  many  other 
states  have  since  passed  similar  laws. 

Many  of  our  citizens  have  at  different  times  advocated  that 
Montana  adopt  such  laws  as  the  experience  of  old  irrigated  com- 
munities, abroad  and  in  the  United  States,  had  proven  necessary. 
Repeatedly  and  emphatically,  President  Roosevent,  Secretary 
Wilson,  Ellwood  Mead,  and  the  U  S.  Reclamation  Service  offi- 
cials have  expressed  the  need  for  better  STATE  laws. 

In  the  proposed  Irrigation  Code  herewith  the  Commission  has 
endeavored  to  remedy  existing  evils  by  laws  which  experience 
has  proven  successful.  It  gratefully  acknowleges  aid  received 
from  Messrs.  A.  E.  Chandler,  Morris  Bien,  H.  N.  Savage,  and  S. 
B.  Robbins  of  the  U.  S.  Reclamation  service,  and  from  State  En- 
gineer J.  W.  Wade  and  Ass't  Engineer  J.  S.  Baker. 

In  the  essential  objects  to  be  accomplished  this  code  is  similar 
to  the  one  submitted  in  1903  by  (then)  Director  S.  Fortier  and 
others ;  in  method  it  differs  somewhat  as  the  State  Engineer  and 
Irrigation  Board  will  not  perform  a  judicial  function  but  are  an 
adjunct  of  the  Court. 

For  the  benefit  of  water  right  owners,  some  of  whom  during 
the  discussion  in  1903  were  fearful  they  would  be  injured  by  legis- 
lation, attention  is  called  to  the  fact  that  Montana's  Constitution 
declares  the  use  of  water  "to  be  a  public  use" ;  vested  rights  to 
such  use  can  not  be  harmed  by  legislation.  The  courts  must  rec- 
ognize these  rights  and  the  protection  afforded  by  the  proposed 
code  will  be  far  more  complete  and  prompt  than  under  the  pres- 
ent laws. 
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Since  the  adoption  of  the  Code  of  1895  there  has  been  numer- 
ous amendments,  repeals,  and  additions  to  Montana's  water  right 
laws,  which  are  scattered  though  the  fifth,  sixth,  seventh,  eighth 
and  ninth  session  laws  It  was  deemed  best  to  repeal  these  and 
prepare  a  complete  Irrigation  Code,  which  embodies  many  of 
the  existing  laws. 

The  preparation  of  this  code  involved  the  consideration  of  legal 
questions,  of  engineering  methods,  of  irrigation  practice,  of  the 
diverse  conditions  which  exist  in  our  great  area  and  of  experience 
elsewhere  with  water  right  laws.  There  served  on  the  Commis- 
sion practical  irrigators,  members  of  the  legal  profession,  an  en- 
gineer, and  gentlemen  from  localities  differing  greatlv  in  irriga- 
tion conditions.  We  have  carefully  considered  the  various  ques- 
tions involved  and  taken  much  care  that  the  Code  be  applicable  to 
all  Montana.  Because  conditions  are  essentially  unlike  it  w>as 
necessary  to  leave  to  the  discretion  of  administrative  officers  some 
matters  that  otherwise  could  be  specifically  provided  for  by  stat- 
utes. If  there  be  some  who  think  an  amendment  desirable  for 
their  locality,  we  ask  such,  to  carefully  investigate,  before  urging 
it,  iand  ascertain  that  the  change  would  be  practicable  over  all  the 
state. 

The  Commission  invites  a  careful  study  and  criticism  of  this 
measure  and  will  cordially  support  amendments  to  strengthen  its 
provisions  and  effect  its  purposes. 

Results  Sought. 

Some  of  the  results  sought  by  this  proposed  code  are,  briefly ; 
(1)  the  just  and  early  adjudication  of  the  many  conflicting  un- 
certain water  rights  now  recorded,  and  this  at  the  least  possible 
cost ;  (2)  the  full  and  prompt  protection  of  water  right  users,, 
without  costly  litigation ;  (3)  to  afford  the  person  or  company 
now  owning  or  hereafter  acquiring  ia  water  right  clear  and  indis- 
putable title  to  the  same;  (4)  to  make  beneficial  use  the  basis, 
measure,  and  limit  of  rights ;  (5)  to  prevent  water  waste ;  (6)  to 
have  all  records  relating  to  water  rights  tabulated  by  stream  sys- 
tems and  accessible  to  the  public  at  the  State  Engineer's  office,  so 
that  titles  may  be  easily  ascertained. 

Benefits  of  the  Code. 

Measured  by  her  agricultural  possibilities  Montana  is  the  fore- 
most state  of  the  arid  region.  Greater  area  of  reclaimable  land, 
larger  volume  of  available  water,  lower  average  altitude,  a  home 


market,  extensive  railroad  facilities,  favorable  climatic  and  soil 
conditions,  enterprising  citizens,  all  these  are  ours,  but  until 
we  wisely  administer  that  increasingly  valuable  state  asset — 
water — we  will  lag. 

Given  a  good  code  of  water  right  laws  and  competent,  energetic 
officers  there  would  result  the  following  benefits. 

Those  now  making  a  beneficial  use  of  water  would  have  their 
rights  defined  and  secured  against  encroachment. 

Titles  to  water  would  become  as  stable  definite  and  easily 
ascertained  as  land  titles. 

Wiater  right  litigation  would  rapidly  decrease. 

Information  necessary  for  investors  would  be  easily  obtainable ; 
the  protection  and  aid  afforded  would  lead  to  irrigation  invest- 
ments ;  these  would  increase  taxable  wealth  and  homes  and  in- 
directly promote  other  industries. 

The  $5,000,000  now  annually  drained  from  our  pockets  for  im- 
ported farm  produce  would  remiain  and  circulate  in  the  state. 

The  laborer  would  have  two  new  opportunities,  one  for  work  in 
the  constructionof  canals,  the  other  to  obtain  a  home  and  the  in- 
dependence of  farm  life. 

Capital  would  have  opened  for  it  a  safe  and  profitable  invest- 
ment field. 

The  foregoing  appeals  mostly  to  self  interest  and  State  pride. 
There  is  (another  aspect  of  the  matter — the  humane.  Every  meas- 
ure which  creates  opportunities  for  home  making,  that  opens  new 
avenues  for  the  overcrowded  and  overworked,  that  weds  manless 
land  to  landless  man,  is  a  power  for  good,  makes  for  national  well 
being,  and  is  worthy  of  support 

We  believe  if  this  Code  is  enacted  these  benefits  will  begin  iat 
once.  To  attain  their  full  measure  will  require  time ;  how  long 
depends  on  the  funds  provided  and  the  ability  of  the  officials  ap- 
pointed. The  officers  must  combine  knowledge  with  tact  and 
executive  talent ;  such  men  render  specially  valuable  service, 
should  be  paid  well,  and  their  tenure  of  office  ought  to  depend  on 
efficiency  and  not  on  party  success. 

The  Cost. 

The  assumption  by  the  State  of  direct  control  of  the  water 
supply  within  its  area  of  necessity  requires  the  expenditure  of 
the  public  funds.  It  is  the  estimate  of  the  Commission  that  an 
annual  appropriation  of$24,ooo  will  be  required  to  carry  out  the 
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Code  provisions.  Amendments  may  be  adopted  and  blanks  in 
the  Code  relating  to  the  appropriation  can  be  properly  filled  after 
a  careful  investigation  has  been  made  by  the  Legislative  As- 
sembly. 

The  cost  entailed  by  this  proposed  Code  will  not  be  an  addi- 
tional burden  on  taxpayers;  it  involves  only  the  wiser  expendi- 
ture of  a  sum  now  largely  wasted  in  litigation ;  it  will  result  in  a 
saving  to  the  state. 

The  cost  of  litigation  is  greater  than  the  appropriation  asked. 
Some  of  the  benefits  will  be  immediate  and  direct  to  irrigators, 
a  portion  will  be  diffused  among  the  public,  so  it  is  equitable  that 
the  expense  be  divided.  The  law  provides  that  fees  be  charged 
water  right  holders  for  some  of  the  services  rendered  them.  The 
part  left  to  be  paid  by  general  tax  is  estimated  less  than  the  ex- 
pense now  borne  bv  taxpayers  for  litigation.  When  water  rights 
are  secure  and  irrigation  enterprise  receive  better  protection  there 
will  be  a  large  increase  in  assessed  value  of  land  reclaimed,  which 
source  of  additional  revenue  will  more  than  meet  the  expense  in 
our  judgment. 

Respectfully  submitted, 
(Signed) 

H.  N.  BLAKE, 
I.  D.  O'DONNELL, 
A.  W.  MAHON, 
J.  N.  TOLMAN, 
C.  H.  CAMPBELL, 

E.  O.  LEWIS, 

F.  H.  RAY. 


Draft  of  an  Irrigation  Code 

BY   THE 

IRRIGATION  CODE  COMMISSION. 


A  Bill  for 

An  Act  to  regulate  the  use,  appropriation,  distribution,  reclam- 
ation and  measurement  of  the  public  waters,  and  the  construction 
and  maintenance  of  ditches,  canals  and  reservoirs,  and  the  exer- 
cise of  the  right  of  eminent  domain  for  the  appropriation  of  water ; 
to  create  the  offices  of  state  engineer,  assistant  state  engineer, 
division  superintendent,  and  water  master  and  define  their  duties 
and  fix  their  fees  and  compensation ;  to  designate  the  water  divi- 
sions of  the  state;  to  determine  the  rights  and  priorities  of  claim- 
ants diverting,  carrying  or  storing  water  for  irrigation  or  other 
beneficial  purposes ;  to  define  the  duties  of  the  attorney  general 
and  county  attorney  in  suits  relating  to  the  use,  appropriation  or 
reclamation  of  water  or  any  works  therefor;  to  provide  for  the 
issuance  of  permits  to  appropriate  water;  to  require  the  owner 
of  a  ditch  or  canal  *to  build  bridges ;  to  punish  parties  interfering 
with  rights  to  use  water,  or  trespassing  upon  ditches,  canals,  res- 
ervoirs or  irrigation  works  for  the  conveyance  or  storage  of 
water;  to  make  appropriations  to  carry  this  act  into  effect;  and 
to  repeal  sections  1880,  1881,  1882,  1883,  1884,  1885,  1886,  1887, 
1888,  1889,  1890,  1891,  1892,  1893,  1894,  1895,  1896,  1897,  1898, 
1899,  1900,  1901  and  1902  of  the  Civil  Code  of  the  State  of  Mon- 
tana ;  and  also  the  act  entitled  "An  Act  establishing  a  standard 
of  Measurement  for  Water,  Defining  the  Equivalent  of  a  Miner's 
Inch,  and  Repealing  Section  1893,  Title  VIII,  Part  IV,  Division 
II,  of  the  Civil  Code  of  the  State  of  Montana,  and  all  conflicting 
laws,"  approved  March  3rd,  1899;  and  also  the  act  entitled  "An 
Act  to  authorize  the  appointment  of  a  commissioner  for  the  meas- 
urement and  division  of  water  under  decrees  of  Court  in  certain 
cases,"  approved  March  2nd,  1899;  and  also  the  act  entitled  "An 
Act  to  amend  Section  1880  of  Title  VIII,  Part  IV,.  Division  II  of 


the  Civil  Code  of  Montana,"  approved  March  16th,  1901 ;  and  also 
the  act  entitled  ''An  Act  Authorizing  the  Government  of  the 
United  States  to  Appropriate  the  Water  of  the  Streams  in  the 
State  of  Montana,  subject  to  certain  restrictions,"  approved  Feb'y 
27,  1905 ;  and  also  the  act  entitled  "An  Act  to  Authorize  the  Ap- 
pointment of  a  Commissioner  for  the  Measurement  and  Division 
of  Water  under  Decree  of  Court  in  Certain  Cases,  and  Prescribing 
His  Duties  and  Compensation,"  approved  March  2,  1905 ;  and  also 
the  act  entitled  "An  Act  granting  unto  the  government  of  the 
United  States  the  right  to  use  or  enlarge  any  canal  or  ditch  re- 
quired in  whole  or  in  part  for  the  construction  of  irrigation  works 
by  the  United  States  within  the  State  of  Montana,"  approved 
March  2,  1905 ;  and  also  the  act  entitled  "An  Act  to  Amend  Title 
VIII,  Division  II,  Part  IV  of  the  Civil  Code  of  the  State  of  Mon- 
tana, relating  to  the  appropriation  of  water  for  beneficial  pur- 
poses, and  defining  the  rights  of  appropriators,  by  adding  two 
new  Sections  to  be  numbered  Sections  1903  and  1904,"  approved 
March  4,  1905  ;  and  also  Sections  3440,  3441,  3442,  3443,  3444,  3445, 
3446,  3447,  3448,  3449,  3450,  3451,  3452  and  3453  of  the  Political 
Code  of  the  State  of  Montana. 

Be  it  Enacted  by  the  Legislative  Assembly  of  the  State  of  Mon- 
tana : 

Waters  of  State  and  Use  Thereof  Are  Public. 

Section  1.  The  waters  from  all  sources  of  supply  within  the 
State  of  Montana  belong  to  the  public,  and,  except  as  to  navigable 
waters,  and  vested  rights  are  subject  to  appropriation  for  a  bene- 
ficial use.  The  use  of  water  now  appropriated,  or  that  may  here- 
after be  appropriated  for  sale,  rental,  distribution  or  other  bene- 
ficial use,  and  the  right  of  way  over  the  lands  of  others,  for  all 
-ditches,  drains,  flumes,  canals  and  aqueducts,  necessarily  used  in 
connection  therewith,  as  well  as  the  sites  for  reservoirs  necessary 
for  collecting  and  storing  the  same,  shall  be  held  to  be  a  public 
use. 

The  water  rights  to  all  lands  acquired  by  the  State  under  the 
Act  of  Congress,  approved  August  18th,  1894,  commonly  known 
as  "The  Carey  Act,"  entitled  "An  Act  making  appropria- 
tions for  sundry  civil  expenses  of  the  Government  for 
the  fiscal  year  ending  June  30,  1895,  and  for  other  pur- 
poses," and  the  Act  of  Congress  approved  June  1 1,  1896. 
entitled     "An     Act    making     appropriation     for     sundry     civil 
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expenses  of  the  Government  for  the  fiscal  year  ending  June  30, 
1897,"  and  an  Act  of  Congress  approved  March  3,  1901,  entitled 
"An  Act  making  appropriations  for  sundry  civil  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1902,  and  for 
other  purposes,"  shall  attach  to  and  become  appurtenant  to  the 
land  as  soon  as  title  passes  from  the  United  States  to  the  State. 
Beneficial  Use,  Appurtenance,  and  Property. 

Section  2.  A  beneficial  use  shall  be  the  basis,  the  measure, 
and  the  limit  of  the  right  to  the  use  of  water,  and  all  waters  ap- 
propriated for  irrigation  purposes  shall  be  appurtenant  to  speci- 
fied lands  so  long  as  the  water  can  be  beneficially  used  thereon. 
Priority  in  time  shall  give  the  better  right.  In  all  cases  of  claims 
to  the  use  of  water  initiated  prior  to  the  passage  of  this  act, 
the  right  shall  relate  back  to  the  initiation  of  the  claim,  upon  the 
diligent  prosecution  to  completion  of  the  necessary  surveys  and 
construction  for  the  application  of  the  water  to  a  beneficial  use. 
All  claims  to  the  use  of  water  initiated  after  the  passage  of  this 
act  shall  relate  back  to  the  date  of  the  receipt  of  an  application 
therefor  in  the  office  of  the  state  engineer,  subject  to  compliance 
with  the  provisions  of  this  act,  and  the  rules  and  regulations 
established  thereunder. 

Eminent  Domain. 

Section  3.  The  United  States,  the  state,  or  any  person,  foreign 
or  domestic  association  may  exercise  the  right  of  eminent  do- 
main to  acquire  for  a  public  use  any  property  or  rights  now  or 
hereafter  existing  when  found  necessary  for  the  application  of 
water  to  beneficial  uses,  including  the  right  to  enlarge  existing 
structures  and  use  the  same  in  common  with  the  former  owner. 
Any  canal  right  of  way  so  acquired  shall  be  so  located  as  to  do 
the  least  damage  to  private  or  public  property,  consistent  with 
proper  and  economical  engineering  construction. '  Such  property 
or  rights  may  be  acquired  in  the  manner  provided  by  law  for  the 
taking  of  private  property  for  public  use. 

The  right  to  conduct  water  from  or  over  the  land  of  another 
for  any  beneficial  use,  includes  the  right  to  raise  any  water  by 
means  of  dams,  reservoirs  or  embankments  to  a  sufficient  height 
to  make  the  same  available  for  the  use  intended,  and  the  right 
to  any  and  all  land  necessary  therefor,  may  be  acquired 
upon  payment  of  just  compensation  in  the  manner  provided  by 
law  for  the  taking  of  private  propertv  for  public  use ;     Provided 


— II — 

further,  that  if  it  is  necessary  to  conduct  the  water  across  the 
right  of  way  of  any  railroad,  it  shall  be  the  duty  of  the  owners  of 
the  ditch,  flume,  pipe  or  aqueduct  to  give  thirty  days'  notice  in 
writing  to  the  owner  or  owners  of  such  railway  of  their  intention 
to  construct  a  ditch,  flume,  pipe  or  aqueduct  across  the  right  of 
way  of  such  railroad  and  the  point  at  which  the  said  ditch,  flume, 
pipe  or  aqueduct  will  cross  the  railroad;  also  the  time  when  the 
construction  of  said  ditch,  flume,  pipe  or  aqueduct  will  be  made. 
If  the  owner  or  owners  of  such  railroad  or  their  agent  fails  to  ap- 
pear and  attend  at  the  time  and  place  fixed  in  said  notice,  it  shall 
be  lawful  for  the  owner  or  owners  of  said  flume,  ditch,  pipe  or 
aqueduct  to  construct  the  same  across  the  right  of  way  of  such 
railroad,  without  further  notice  to  said  owner  or  owners  of  the 
railroad. 

Reclaiming  Waters. 

Section  4.  Water  turned  into  any  natural  or  artificial  water 
course  or  reservoir  by  any  party  entitled  to  the  use  of  such  water 
may  be  reclaimed  below  and  diverted  therefrom  by  such  party, 
subject  to  existing  rights,  due  allowance  for  losses  being  made, 
as  determined  by  the  state  engineer. 
State  Engineer,  Appointment,  Duties,  Qualifications  and  Salary. 

Section  5.  There  shall  be  a  state  engineer,  who  shall  be  a 
technically  qualified  and  experienced  hydraulic  engineer  who 
shall  be  appointed  by  the  governor  and  such  appointment  con- 
firmed by  the  senate.  He  shall  hold  office  for  a  term  of  four 
years  from  and  after  his  appointment,  subject  to  removal  for  good 
cause  by  the  governor,  or  until  his  successor  shall  have  been  ap- 
pointed and  shall  have  qualified.  In  addition  to  other  duties  re- 
quired by  law  he  shall  have  general  supervision  of  the  waters  of 
the  state  and  of  the  measurement  and  appropriation  thereof,  and 
shall  receive  a  salary  of  $3,000  per  annum  payable  quarterly  and 
actual  necessary  traveling  expenses  while  away  from  his  office  in 
the  discharge  of  official  duties.  He  shall  not  engage  in  private 
practice.  The  office  of  the  state  engineer  shall  be  located  at  the 
seat  of  government. 

Assistant  State  Engineer  and  Expenses  of  State  Engineer. 

Section  6.  The  state  engineer  shall  have  power  to  appoint  an 
assistant  state  engineer  at  a  salary  not  to  exceed  $2400  per  an- 
num and  actual  and  necessary  traveling  expenses  while  away 
from  the  office  in  the  discharge  of  official  duties.      The  state  en- 
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gineer  may  employ  other  and  additional  assistants  and  purchase 
materials  and  supplies  for  the  proper  conduct  and  maintenance  of 
his  office  and  department  not  in  excess  of  appropriations  made 
from  time  to  time  for  such  purposes.  The  salaries  and  expenses 
of  the  office  of  the  state  engineer  shall  be  paid  at  the  same  times 
and  in  the  same  manner  as  those  of  other  offices  of  the  state. 
Oath  and  Bond  of  State  Engineer  and  Oath  of  Assistant. 
Section  7.  Before  entering  upon  the  duties  of  his  office,  the 
state  engineer  shall  take  and  subscribe  an  oath  of  office  and  give 
bond  with  good  and  sufficient  sureties  to  be  approved  by  the 
governor,  in  the  sum  of  five  thousand  dollars  for  the  faithful 
performance  of  his  duties,  which  oath  of  office  and  bond  shall, 
upon  approval,  be  filed  in  the  office  of  the  secretary  of  state. 
The  assistant  state  engineer  shall  also  take  and  subscribe  an  oath 
for  the  faithful  discharge  of  his  duties,  which  oath  shall  be  filed 
with  the  secretary  of  state  together  with  his  appointment  by  the 
state  engineer. 

Auditing  of  Claims  of  State  Engineer. 

Section  8.  All  claims  for  services  rendered,  expenses  incurred, 
or  materials  or  supplies  furnished  under  direction  of  the  state 
engineer  and  which  are  payable  from  the  funds  appropriated  for 
the  prosecution  of  the  work  under  his  direction  and  supervision, 
shall  be  approved  by  the  state  engineer  and  properly  itemized  and 
filed  in  the  office  of  the  state  board  of  examiners  and  be  paid  in 
the  same  manner  as  other  claims  against  the  state. 

Section  9.  The  state  engineer  shall  prepare  and  deliver  to  the 
governor,  on  or  before  November  30  of  the  year  preceding  the 
regular  session  of  the  legislature,  and  at  other  times  when  re- 
quired by  the  governor,  a  full  report  of  the  work  of  his  office, 
wi'h  such  recommendations  for  legislation  as  he  may  deem  ad- 
visable. 

Fees  of  State  Engineer. 

Section  10.  The  state  engineer  shall  receive  the  following 
fees,  to  be  collected  in  advance  and  to  be  paid  by  him  into  the 
general  fund  of  the  state  treasury  on  the  last  day  of  February, 
May,  August  and  November  of  each  year. 

(a)  For  filing  and  examining  an  application  for  a  permit  to 
appropriate  water,  map  and  field  notes  of  the  same,  two  dollars. 

(b)  For  filing  any  other  paper,  one  dollar. 

(c)  For  making  copy  of  any  document  recorded  or  filed  in  his 
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office,  fifteen  cents  for  each  hundred  words  or  fraction  thereof. 

(d)  For  blue  print  copy  of  any  map  or  drawing,  ten  cents  per 
square  foot  or  fraction  thereof.  For  other  copies  of  drawings, 
actual  cost  of  work. 

(e)  For  certifying  to  such  copies,  one  dollar  for  each  certifi- 
cate. 

(f)  For  inspecting  dam  sites  and  construction  work  when  re- 
quired by  law,  or  when  necessary,  ten  dollars  per  day  and  actual 
and  necessary  traveling  expenses.  The  fees  for  any  inspection 
deemed  necessary  by  the  state  engineer  and  not  paid  on  demand 
shall  be  a  lien  on  any  land  or  other  property  of  the  owner  of  the 
works,  and  may  be  recovered  by  the  state  engineer  in  any  court 
of  competent  jurisdiction. 

(g)  Rating  ditches  or  inspecting  plans  and  specifications  of 
works  for  the  diversion,  storage  and  carriage  of  water,  at  the  re- 
quest of  private  parties,  not  in  connection  with  an  application  for 
right  to  appropriate  water,  actual  cost  and  expenses;,  and  the 
state  engineer  shall  attach  his  approval  to  such  plans  and  specifi- 
cations if  found  safe. 

(h)  For  such  other  work  as  may  be  required  of  his  office,  the 
fees  provided  by  law. 

(i)  In  ascertaining  actual  cost  of  any  wrork,  as  the  term  is 
used  in  this  section,  the  salary  of  any  salaried  officer  for  the  time 
employed  shall  be  included.  . 

Records  of  State  Engineer.     Evidence. 

Section  n.  The  records  of  the  office  of  the  state  engineer  are 
public  records  and  shall  remain  on  file  in  his  office,  and  be  open 
to  the  inspection  of  the  public  at  all  times  during  business  hours. 

Such  records  shall  show  in  full  all  permits,  certificates  of  com- 
pletion of  construction,  and  licenses  issued,  together  with-  all 
action  thereon,  and  all  action  or  decisions  of  the  state  engineer 
affecting  any  rights  or  claims  to  appropriate  water.  Certified 
copies  of  any  records  or  papers  on  file  in  the  office  of  the  state 
engineer  shall  be  evidence  equally  with  the  originals  thereof ;  and 
when  introduced  as  evidence  shall  be  held  of  the  same  validity  as 
the  originals. 

Regulations  of  State  Engineer. 

Section  12.  The  state  engineer  shall  make  all  necessary  gen- 
eral rules  and  regulations  to  carry  into  effect  the  duties  devolved 
upon  his  office,  and  may  change  the   same   from   time   to   time 


—14— 

in  his  discretion.  All  such  rules  and  regulations,  relating  to 
applications  for  permits  to  appropriate  water,  for  the  inspection 
of  works,  for  the  issuance  of  license,  and  for  the  determination  of 
rights  to  the  use  of  water  shall  be  modified  by  the  state  engineer, 
if  required  by  a  vote  of  the  board  of  division  superintendents 
hereinafter  established  with  at  least  three  of  the  four  division 
superintendents  voting  in  favor  of  such  modifications. 
Hydrographic  Surveys,  Other  Data  and  Co-Operation  with  the 

United  States. 

Section  13.  The  state  engineer  shall  make  hydrographic  sur- 
veys and  investigations  of  each  stream  system  and  source  of 
water  supply  in  the  state,  obtaining  and  recording  all  available 
data  for  the  determination,  development  and  adjudication  of  the 
water  supply  of  the  state.  Said  work  shall  begin  promptly  after 
the  enactment  of  this  code  and  be  continued  as  rapidly  as  avail- 
able funds  and  assistants  permit.  He  shall  be  authorized  to  co- 
operate with  the  agencies  of  the  United  States  engaged  in  similar 
surveys  and. investigations,  and  in  the  construction  of  works  for 
the  development  and  use  of  the  water  supply  of  the  state,  ex- 
pending for  such  purposes  any  money  available  for  the  work  of 
his  office,  and  may  accept  and  use,  in  connection  with  the  opera- 
tions of  his  department,  the  results  of  the  work  of  the  agencies  of 
the  United  States. 

Action  for  Adjudication  of  Water  Rights. 

Section  14.  Upon  the  completion  of  such  hydrographic  survey 
of  any  stream  system,  the  state  engineer  shall  deliver  a  copy 
thereof,  together  with  copies  of  all  data  necessary  for  the  determi- 
nation of  all  rights  to  the  use  of  the  waters  of  such  system,  to  the 
county  attorney  of  the  county  in  which  the  same  are  situated, 
or  if  the  water  system  or  source  extends  into  more  than  one  coun- 
ty, the  state  engineer  shall  select  the  county  attorney  of  the 
county  which  is  most  convenient  for  the  users  of  the  water,  who 
shall  within  sixty  days  thereafter  commence  an  action  on  behalf 
of  the  state  for  the  determination  of  all  rights  to  the  use  of  such 
water,  and  shall  diligently  prosecute  the  same  to  a  final  adjudica- 
tion;  provided,  that  if  a  suit  for  the  adjudication  of  such  rights 
shall  have  been  begun  by  private  parties,  the  county  attorney 
shall  not  be  required  to  bring  a  suit;  provided,  however,  that  the 
county  attorney  shall  intervene  in  any  action  for  the  adjudication 
of  rights  to  the  use  of  water  on  behalf  of  the  state  if  notified  by 


the  state  engineer,  that  in  his  opinion  the  public  interest  requires 
such  action. 

Parties  and  Costs. 

Section  15.  In  any  action  for  the  determination  of  a  right  to 
the  use  of  the  water  of  any  stream  system,  all  who  claim  the 
right  to  use  such  waters  shall  be  made  parties.  When  any  such 
action  has  been  filed  the  courts  shall  by  its  order  duly  entered, 
direct  the  state  engineer  to  make  or  furnish  a  complete  hydro- 
graphic  survey  of  such  stream  system  as  hereinbefore  provided, 
and  to  obtain  all  available  data  necessary  to  the  determination 
of  the  rights  involved.  The  cost  of  such  action  shall  include 
the  fees  of  witnesses,  the  taking  of  depositions  and  the  fees  of 
officers  for  serving  process,  and  shall  be  paid  by  the  county,  in 
which  action  is  tried,  but  if  the  water  rights  are  in  more  than 
one  county,  the  costs  shall  be  apportioned  to  the  respective  coun- 
ties by  the  court. 

Filing  of  Decree  Adjudicating  Water  Rights. 

Section  16.  Upon  the  adjudication  of  the  rights  to  the  use 
of  the  waters  of  a  stream  system,  two  certified  copies  of  the  decree 
shall  be  prepared  by  the  clerk  of  the  court  without  charge  and  one 
copy  shall  be  filed  in  the  office  of  the  state  engineer,  and  the  other 
in  the  office  of  the  division  superintendent  of  the  water  division  in 
which  the  stream  system  is  situated.  The  clerk  of  the  court 
shall  also  prepare  and  send  by  registered  mail  a  certified  copy  of 
said  decree  to  the  county  clerk  and  recorder  of  each  county  con- 
taining land  to  which  any  water  right  is  declared  appurtenant  by 
said  decree,  and  said  clerk  and  recorder  shall  so  record  and  index 
the  water  rights  thus  decreed  that  a  title  to  water  can  be  readily 
traced.  Such  decree  shall  in  every  case  declare,  as  to  the  water 
right  adjudged  to  each  party,  the  priority,  amount,  purpose, 
periods  and  place  of  use,  and,  as  to  water  used  for  irrigation,  the 
specific  tracts  of  land  to  which  it  shall  be  appurtenant  together 
with  such  other  conditions  as  may  be  necessary  to  define  the  right 
and  its  priority. 

Application  for  Permit  to  Appropriate  Water. 

Secion  17.  Any  person,  association  or  domestic  or  foreign  cor- 
poration hereafter  intending  to  acquire  the  right  to  the  beneficial 
use  of  any  waters,  shall,  before  commencing  any  construction  for 
such  purpose,  or  before  taking  the  same  from  any  constructed 
works,  make  an  application  to  the  state  engineer  for  a  permit  to 
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appropriate, in  the  form  required  by  the  rules  and  regulations 
established  by  him.  Such  rules  and  regulations  shall,  in  addition 
to  providing  the  form  and  manner  of  preparing  and  presenting  tha 
application,  require  the  applicant  to  state  the  amount  of  water 
and  period  or  periods  of  annual  use,  and  all  other  data  necessary 
for  the  proper  description  and  limitation  of  the  right  applied  for, 
as  to  the  amount  of  water  and  periods  of  annual  use,  together 
with  such  information,  maps,  field  notes,  plans  and  specifications 
as  may  be  necessary  to  show  the  method  and  practicability  of  the 
construction.  Reasonable  time  after  filing  application  for  a  per- 
mit shall  be  allowed  for  making  such  maps  and  plans  as  may  be 
required.  All  such  maps,  field  notes,  plans  and  specifications 
when  necessary,  and  requested  by  the  state  engineer  shall  be 
made  from  actual  surveys  and  measurements,  and  shall  be  retain- 
ed in  the  office  of  the  state  engineer  after  the  approval  of  the  ap- 
plication. The  state  engineer  may  require  additional  informa- 
tion not  provided  for  in  the  general  rules  and  regulations,  in  any 
case  involving  the  diversion  of  five  hundred  cubic  feet  of  water 
per  second,  or  more,  or  the  construction  of  a  dam  more  than 
thirty  feet  high  from  the  foundation.  The  owners  of  works 
proposing  to  store  or  carry  water  in  excess  of  their  needs  for 
beneficial  use,  may  make  application  for  such  excess,  and  shall 
be  held  as  trustees  of  such  right  for  the  parties  applying  the 
water  to  a  beneficial  use  ;  and  shall  be  required  to  furnish  the 
water  for  such  parties  at  reasonable  rates  for  storage,  or  carriage, 
or  both,  as  the  case  may  be. 

Filing  and  Correction  of  Application  for  Permit. 
Section  18.  The  date  of  receipt  of  such  application  in  the  state 
engineer's  office  shall  be  endorsed  thereo  and  noted  in  his  records. 
If  the  application  is  defective  as  to  form,  or  unsatisfactory  as  to 
feasibility  or  safety  of  plan,  it  shall  be  returned  with  a  statement 
of  the  corrections,  amendments  or  changes  required,  within, 
thirty  days  after  its  receipt,  and  reasonable  time  which  shall  not 
be  less  than  sixty  days  shall  be  allowed  for  the  refiling  thereof. 
If  refiled,  corrected  as  required  within  such  time,  the  application 
shall,  upon  being  accepted,  take  priority  as  of  date  of  its  original 
filing,  subject  to  compliance  with  the  further  provisions  of  the 
law  and  the  regulations  thereunder.  Any  corrected  application 
filed  after  the  time  allowed  shai4  be  treated  in  all  respects  as  an 
original  application  received  on  the  date  of  its  refiling;  provided, 
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that  the  plans  of  the  construction,  or  lands  to  be  irrigated  may- 
be changed  with  the  approval  of  the  state  engineer,  at  any  time; 
but  no  such  change  shall  authorize  any  extension  of  time  for  con- 
struction beyond  five  years  from  the  date  of  permit,  except  as  pro- 
vided in  section  28;  provided,  further,  that  a  change  in  the  pro- 
posed point  of  diversion  of  water  from  a  stream  shall  be  subject 
to  the  approval  of  the  state  engineer,  and  shall  not  be  allowed 
to  the  detriment  of  the  rights  of  others  having  valid  claims  to  the 
use  of  water  from  said  stream. 

Publication  of  Notice. 
Section  19.  Upon  the  filing  of  an  application  which  complies 
with  the  provisions  of  this  act  and  the  rules  and  regulations  estab- 
lished thereunder,  the  state  engineer  shall  ascertain  as  nearly  as 
possible  from  the  records  and  such  measurements  of  water  supply 
as  are  available,  or  can  soon  be  made,  whether  there  is  any  unap- 
propriated water  for  the  applicant,  and  if  there  appears  to  be, 
shall  order  a  notice  to  be  published  by  the  applicant  in  a  pre- 
scribed form,  in  some  newspaper  of  general  circulation  in  the 
stream  system,  once  a  week  for  four  consecutive  weeks.  Such 
notice  shall  give  all  essential  facts  as  to  the  proposed  appropria- 
tion, (among  them),  the  places  of  appropriation  and  of  the  use, 
amount  of  water,  the  purpose  for  which  it  is  to  be  used,  the 
name  and  address  of  the  applicant  and  the  time  when  the  appli- 
cation will  be  taken  up  by  the  state  engineer  for  consideration. 
Proof  of  publication,  as  required,  shall  be  filed  with  the  state 
engineer  within  sixty  days  from  the  date  of  his  instructions  to 
make  publication.  In  case  of  the  failure  to  file  satisfactory  proof 
of  publication  in,  accordance  with  the  rules  and  regulations  applic- 
able thereto,  within  the  time  required,  the  application  shall  there- 
after be  treated  as  an  original  application  filed  on  the  date  of  the 
receipt  of  proofs  of  publication  in  proper  form. 

Approval  of  Applications. 

Section  20.  Upon  the  receipts  of  the  proofs  of  publication,  the 
state  engineer  may,  if  satisfactory  evidence  has  been  presented, 
that  there  is  no  unappropriated  water,  disapprove  the  application, 
or  that  the  unappropriated  water  is  insufficient  for  the  applicant, 
reduce  to  a  quantity  fixed  by  the  engineer  and  notify  the  appli- 
cant. If  there  is  no  evidence,  he  shall  immediately  endorse  his 
approval  on  the  application,  which  shall  state  in  such  approval  the 
time  within  which  the  construction  shall  be  completed,  not  ex- 
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ceeding  five  years  from  the  date  of  approval,  and  the  time  within 
which  the  water  shall  be  applied  to  a  beneficial  use,  not  exceeding 
four  years  in  addition  thereto ;  provided,  that  the  state  engineer 
may,  in  his  discretion,  approve  any  application  for  a  less  amount 
of  water  or  may  vary  the  periods  of  annual  use,  and  the  permit 
to  appropriate  water  shall  be  regarded  as  limited  accordingly. 
The  application  so  endorsed  shall  be  immediately  recorded  and 
returned  to  the  applicant. 

Rejection  of  Application  and  Appeal. 

Section  21.  If,  in  the  opinion  of  the  state  engineer,  there  is  no 
unappropriated  water  available,  he  shall  reject  such  application. 
He  shall  decline  to  order  the  publication  of  notice  of  any  applica- 
tion which  does  not  comply  with  the  requirements  of  the  law  and 
the  rules  and  regulations  thereunder.  He  may  also  refuse  to  con- 
sider or  approve  an  application  or  to  order  the  publication  of 
notice  thereof  if,  in  his  opinion,  the  approval  thereof  would  be 
contrary  to  the  public  interest.  Any  applicant  may  appeal  from 
such  decision  of  the  state  engineer,  or  from  any  other  decision  by 
him  which  denies  a  substantial  right,  within  ninety  days  from  the 
date  thereof,  to  the  district  court  of  the  county  in  which  the  pro- 
posed place  of  diversion  or  storage  is  situated.  In  the  absence 
of  such  appeal,  the  decision  of  the  state  engineer  shall  be  final. 
Prosecution  of  Work. 

Section  22.  The  construction  of  the  works  shall  be  diligently 
prosecuted  to  completion,  and  if  one-fifth  of  the  work  shall  not  be 
completed  within  one-half  the  time  allowed,  the  state  engineer 
may  accept  and  approve,  as  herein  provided,  an  application  for  the 
use  of  all  or  any  of  the  waters  included  in  the  permit  issued  to 
the  prior  applicant  and  the  right  to  use  such  waters  under  the 
former  permit  shall  thereupon  be  forfeited ;  provided,  that  the 
state  engineer  shall  allow  an  extension  of  time  on  request  of  the 
prior  applicant,  equal  to  the  time  during  which  work  was  pre- 
vented Dy  the  operation  of  law,  beyond  the  power  of  the  said 
applicant  to  avoid. 

Completion  of  Work. 

Section  23.  On  the  date  set  for  the  completion  of  the  work, 
or  prior  thereto,  upon  notice  from  the  owner  that  the  work  has 
been  completed,  the  state  engineer  shall  cause  the  work  to  be 
inspected,  after  due  notice  to  the  owner  of  the  permit.  Such  in- 
spection shall  be  thorough  and  complete,  in  order  to  determine 


Certificate  of  Completion. 

Section  24.  When  the  works  are  found  in  a  proper  condition, 
after  inspection  the  state  engineer  shall  issue  his  certificate  of 
construction,  setting  forth  the  actual  capacity  of  the  works  and 
such  limitations  upon  the  water  right  as  shall  be  warranted  by 
the  condition  of  the  works,  but  in  no  manner  extending  the 
rights  described  in  the  permit. 
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the  actual  capacity  of  the  works,  their  safety  and  efficiency.  If 
not  safely  constructed  the  state  engineer  may  require  the  neces- 
sary changes  to  be  made  within  a  reasonable  time,  not  to  exceed 
six  months,  and  shall  not  issue  his  certificate  of  completion  until 
properly  made.  Failure  to  make  such  changes  shall  cause  the 
postponement  of  the  priority  under  the  permit  for  such  time  as 
may  elapse  from  the  date  for  completing  such  changes  until  made, 
and  applications  subsequent  in  time  shall  have  the  benefit  of  such 
postponement  of  priority ;  provided,  that  for  works  involving  the 
diversion  of  not  exceeding  one  hundred  cubic  feet  of  water  per 
second  or  a  dam  not  exceeding  thirtv  feet  in  the  extreme  height 
from  the  foundation,  the  state  engineer  may,  in  his  discretion, 
accept  the  report  of  an  inspection  by  a  reputable  hydraulic  engi- 
neer; and  provided  further  that  the  state  engineer  may  without 
the  inspection  above  specified  satisfy  himself  as  to  the  completion 
of  the  work. 

Certificate  of  Completion. 

Section  25.  If  the  state  engineer  shall,  in  the  course  of  Ms 
duties,  find  that  any  works  used  for  the  storage,  diversion  or  car- 
riage of  water  are  unsafe  and  a  menace  to  life  or  property,  he 
shall  at  once  notify  the  owner  or  his  agent,  specifying  the  changes 
necessary  and  allowing  a  reasonable  time  for  putting  the  works 
in  safe  condition.  Upon  the  request  of  any  party,  accompanied 
by  the  estimated  cost  of  inspection,  the  state  engineer  shall  cause 
any  alleged  unsafe  works  to  be  inspected.  If  they  shall  be  found 
unsafe  by  the  state  engineer,  the  money  deposited  by  such  party 
shall  be  refunded,  and  the  fees  for  inspection  shall  be  paid  by  the 
owner  of  such  works ;  and,  if  not  paid  by  him  within  thirty  days 
after  the  decision  of  the  state  engineer,  shall  be  a  lien  against  any 
property  of  such  owner,  to  be  recovered  by  an  action  instituted  by 
the  county  attorney  of  the  county  at  the  request  of  the  state 
engineer.  The  state  engineer  may,  when  in  his  opinion  neces- 
sary, inspect  any  works  under  construction  for  the  storage,  diver- 
sion, or  carriage  of  water,  and  require  any  changes  necessary  to 
secure  their  safety ;  provided,  that  any  works  constructed  by  the 
United  States,  or  by  its  duly  authorized  agencies,  shall  not  be 
subject  to  such  inspection  while  under  the  supervision  of  officers 
of  the  United  States. 

Use  of  Unsafe  Works. 

Section  26.     The  use  of  works  for  the  storage,  diversion  or  car- 
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riage  of  water,  at  any  time  after  an  inspection  thereof  by  the 
state  engineer  and  receipt  of  notice  from  him  that  the  same  are 
unsafe  for  the  purpose  for  which  they  are  used,  and  until  the  re- 
ceipt of  notice  from  him  that  in  his  opinion  they  have  been  made 
safe,  shall  be  a  misdemeanor  and  it  shall  be  the  duty  of  the  state 
engineer  to  give  prompt  notice  to  the  county  attorney  of  the 
county  in  which  such  works  are  located  in  case  of  such  violation. 
The  county  attorney  shall  at  once  proceed  against  the  owner,  and 
all  parties  responsible  therefor. 

Application  to  Beneficial  Use. 

Section  27.  On  or  before  the  date  set  for  the  application  of  the 
water  to  a  beneficial  use,  the  state  engineer  shall  cause  the  works 
to  be  inspected,  after  due  notice  to  the  owner  of  the  permit. 
Upon  the  completion  of  such  inspection,  the  state  engineer  shall 
issue  a  license  to  appropriate  water  to  the  extent  and  under  the 
conditions  of  the  actual  application  thereof  to  a  beneficial  use,  but 
in  no  manner  extending  the  rights  described  in  the  permit;  pro- 
vided, that  the  inspection  to  determine  the  amount  of  water  ap- 
plied to  a  beneficial  use  shall  be  made  at  the  same  time  as  that  of 
the  constructed  work,  if  requested  by  the  owner,  and  if  such  ac- 
tion is  deemed  proper  by  the  state  engineer. 

Extension  of  Time  for  Construction. 

Section  28.  The  state  engineer  shall  have  the  power  for  good 
and  sufficient  cause  to  extend  the  time  for  the  completion  of  the 
construction,  or  for  the  application  to  a  beneficial  use,  for  three 
years  and  two  years  respectively. 

Assignment  of  Permits. 

Section  29.  Any  permit  or  license  to  appropriate  water  may 
be  assigned,  but  no  such  assignment  shall  be  binding,  except 
upon  the  parties  thereto,  unless  filed  for  record  in  the  office  of  the 
state  engineer.  The  evidence  of  the  right  to  use  water  from 
works  constructed  by  the  United  States,  or  its  duly  authorized 
agencies,  shall  in  like  manner  be  filed  in  the  office  of  the  state  engi- 
neer, upon  assignment ;  provided,  that  no  right  to  appropriate 
water  for  irrigation  purposes  shall  be  assigned,  or  the  ownership 
thereof  in  any  wise  transferred,  apart  from  the  land  to  which  it  is 
appurtenant,  except  in  the  manner  specially  provided  by  law; 
provided  further,  that  the  transfer  of  title  to  land  in  any  manner 
whatsoever  shall  carry  with  it  all  rights  to  the  use  of  water  ap- 
purtenant thereto  for  irrigation  purposes. 


Transfer  of  Water  Records. 

Section  30.  It  shall  be  the  duty  of  the  county  clerk  and  re- 
corder and  the  clerk  of  the  district  court  of  each  county  in  the 
state,  as  soon  as  possible  but  within  six  months  after  the  passage 
of  this  act,  to  prepare  and  forward  by  express  or  registered  mail, 
at  the  expense  of  the  county,  to  the  office  of  the  state  engineer, 
a  transcript  of  all  records  relating  to  water  rights.  The  state 
engineer  shall  classify  and  arrange  such  records  to  conform  to 
the  stream  systems,  and  shall  send  to  each  division  superintend- 
ent such  abstracts  of  these  records  as  are  necessary  to  enable 
said  superintendent  to  properly  perform  his  duties.  He  shall 
likewise  forward  to  the  division  superintendent  abstracts  of  all 
records,  permits  and  licenses  to  appropriate  water  relating  to 
his  division,  and  shall  advise  him  of  all  acts  and  decisions  of  the 
state  engineer's  office  affecting  the  apportionment  of  waters  in  his 
division. 

Referee  in  Actions  About  Water. 

Section  31.  In  any  action  concerning  water  rights  the  court 
may  appoint  a  referee  or  referees,  not  exceeding  three,  to  take 
the  testimony  and  report  upon  the  rights  of  the  parties,  as  in 
equity  cases. 

Attorney  General  and  County  Attorney  Advisers  of  State  Engi- 
neer. 

Section  32.  The  attorney  general,  and  the  county  attorney  of 
the  county  in  which  legal  questions  arise,  shall  be  the  legal  ad- 
visers of  the  state  engineer,  and  shall  perform  any  and  all  legal 
duties  necessary  in  connection  with  his  work,  without  other  com- 
pensation than  their  salaries  as  fixed  by  law,  except  when  other- 
wise provided. 

Charge  for  Carrying  and  Delivering  Water. 

Section  33.  The  owner  or  owners  of  any  works  for  the  storage, 
diversion  or  carriage  of  water,  which  contain  water  in  excess  of 
their  needs  for  irrigation  or  other  beneficial  use  for  which  it  has 
been  appropriated,  shall  be  required  to  deliver  such  surplus,  at 
reasonable  rates  for  storage,  or  carriage,  or  both  as  the  case  may 
be,  to  the  parties  entitled  to  the  use  of  the  water  for  beneficial 
purposes.  In  case  of  the  refusal  of  such  owner  or  owners  to  de- 
liver any  such  surplus  water  at  reasonable  rates  as  determined 
by  the  state  engineer,  they  may  be  compelled  to  do  so  by  the 
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district  court  for  the  county  in  which  the  surplus  water  is  to 
be  used. 

Appropriation  of  Water  by  the  United  States. 

Section  34.  Whenever  the  proper  officers  of  the  United  States, 
authorized  by  law  to  construct  works  for  the  utilization  of  waters 
within  the  state,  shall  notify  the  state  engineer  that  the  United 
States  intends  to  utilize  certain  specified  waters,  the  waters  so 
described,  and  unappropriated  at  the  date  of  such  notice,  shall 
not  be  subject  to  further  appropriation  under  the  laws  of  this 
state  for  a  period  of  three  years  from  the  date  of  said  notice,  at 
which  time  the  proper  officers  of  the  United  States  shall  file  plans 
for  the  proposed  work  in  the  office  of  the  state  engineer  for  his 
information,  and  no  adverse  claim  to  the  use  of  the  waters  re- 
quired in  connection  with  such  plans,  initiated  subsequent  to 
the  date  of  such  notice,  shall  be  recognized  under  the  laws  of  the 
state,  except  as  to  such  amount  of  water  described  in  such  notice 
as  may  be  formally  released  in  writing  by  an  officer  of  the  United 
States,  thereunto  duly  authorized ;  provided,  that  in  case  of  fail- 
ure to  file  plans  of  the  proposed  work  and  commence  the  construc- 
tion thereof  within  three  years,  as  herein  required,  the  waters 
specified  in  the  notice  given  by  the  United  States  to  the  state 
engineer  shall  become  public  waters,  subject  to  general  appro- 
pi  iations. 

Water  Divisions. 

Section  35.  The  state  shall  be  divided  into  water  divisions  as 
follows : 

Water  division  number  one  shall  consist  of  all  lands  in  this 
state  draining  to  the  west  of  the  continental  divide. 

Water  division  number  two  shall  consist  of  all  lands  within 
this  state  draining  into  the  Missouri  river  above  the  mouth  of 
Sun  river. 

Water  division  number  three  shall  consist  of  all  lands  within 
this  state  draining  into  the  Yellowstone  river. 

Water  division  number  four  shall  consist  of  all  lands  within 
this  state  draining  into  the  Missouri  river  below  the  mouth  of 
Sun  River  and  including  the  lands  draining  into  the  Sun  river; 
and  the  lands  draining  to  the  north  in  the  north  part  of  the  Coun- 
ty of  Teton. 

Division  Superintendents. 

Section  36.     A  division  superintendent  shall  be  appointed  by 
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the  governor  for  each  water  division,  as  hereinbefore  established, 
to  serve  for  the  term  of  four  years,  or  until  his  successor  shall 
have  qualified,  and  shall  be  subject  to  removal  by  the  governor; 
provided,  that  the  division  superintendents  first  appointed  after 
the  passage  of  this  act,  shall  serve  for  the  terms  specified  as  fol- 
lows : 

Water  division  No.  I,  two  years;  water  division  No.  2,  four 
years ;  water  division  No.  3,  two  years ;  water  division  No.  4,  four 
years ;  provided  further,  that  during  any  temporary  vacancy  in 
the  office  of  division  superintendent,  the  powers  and  duties  of 
such  division  superintendent  shall  devolve  on  the  state  engineer. 
Duties  of  Division  Superintendent. 

Section  37.  Each  division  superintendent  shall  have  the  super- 
vision of  the  apportionment  of  water  in  his  division,  according 
to  the  licenses  issued  by  the  state  engineer  and  the  adjudication 
of  the  courts,  and  shall  perform  such  duties  as  may  be  pre- 
scribed by  the  state  engineer.  Each  superintendent  shall  have 
the  custody  of  the  records  relating  to  his  division,  which  shall  be 
public  records,  and  shall  be  transmitted  to  his  successor  in  office. 
Each  division  superintendent,  before  entering  upon  the  duties  of 
his  office,  shall  take  and  subscribe  an  oath  of  office  and  give  a 
bond  with  good  and  sufficient  sureties,  to  be  approved  by  the 
governor,  in  the  sum  of  two  thousand  dollars,  for  the  faithful 
performance  of  the  duties  of  his  office,  which  oath  and  bond  shall, 
upon  approval,  be  filed  in  the  office  of  the  secretary  of  state. 
State  Irrigation  Board. 

Section  38.  The  division  superintendents  of  all  the  water  divi- 
sions, together  with  the  state  engineer,  who  shall  be  president 
thereof,  shall  constitute  the  state  irrigation  board,  which  shall 
have  general  supervision  of  the  apportionment  of  the  waters  of 
the  state.  The  board  shall  adopt  general  rules  and  regulations 
to  govern  its  proceedings  and  the  operations  in  the  various  divi- 
sions. The  state  engineer  shall  have  a  vote  on  all  matters  com- 
ing before  the  board,  except  appeals,  authorized  by  law,  from  his 
acts  as  the  state  engineer.  The  board  shall  meet  on  the  first 
Wednesday  in  March  of  each  year,  at  the  office  of  the  state  engi- 
neer, and  at  such  other  times  and  places  as  may  be  agreed  upon 
by  a  majority  of  its  members,  whereupon  the  state  engineer  shall 
give  notice  of  such  meeting-  to  all  the  members. 
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Pay  of  Division  Superintendents. 

Section  39.  The  division  superintendents  shall  be  paid  from 
the  state  treasury  out  of  the  moneys  appropriated  for  such  pur- 
poses at  the  rate  of  eight  dollars  per  day  for  the  time  actually 
engaged  in  official  duties,  not  exceeding  one  hundred  days  in  any 
one  year,  unless  this  time  be  extended  for  a  period  not  exceeding 
one  hundred  days  at  the  discretion  of  the  state  engineer,  and  shall 
also  be  paid  actual  and  necessary  traveling  expenses  while  away 
from  their  homes  on  official  business. 

Water  Districts. 

Section  40.  The  state  engineer  shall,  from  time  to  time,  as 
may  be  necessary  for  the  economical  and  satisfactory  apportion- 
ment of  the  water,  divide  each  water  division  in  conformity  with 
drainage  areas,  into  water  districts  to  be  designated  by  names, 
and  to  comprise  as  far  as  possible  one  or  more  distinct  stream 
systems  in  each  district.  The  districts  may  be  changed  by  the 
state  engineer  from  time  to  time  when  necessary  for  the  economi- 
cal and  satisfactory  apportionment  of  the  water. 

Water  Masters. 

Section  41.  The  division  superintendents  of  each  division 
shall  appoint,  subject  to  the  approval  of  the  state  engineer,  a 
water  master  for  each  district  in  his  division,  who  may  be  re- 
moved by  the  superintendent  or  by  a  majority  of  the  state  irriga- 
tion board  for  cause  and  shall  be  removed  upon  the  petition  of  a 
majority  of  the  water  users  of  said  district.  The  water  master 
shall  have  immediate  charge  of  the  apportionment  of  the  waters 
in  his  district  under  the  general  supervision  of  the  division  super- 
intendent, and  he  shall  so  apportion,  regulate,  and  control  the 
waters  of  the  district  as  will  prevent  waste ;  and  he  shall  not  be- 
gin work  on  any  stream  system  until  twenty-five  per  cent  of  the 
water  users  thereof  have  called  for  his  services  by  a  petition  in 
writing  to  the  division  superintendent,  and  his  services  shall  be 
discontinued  at  the  discretion  of  the  division  superintendent,  or 
may  cease  upon  the  petition  of  a  majority  of  the  water  users. 
Appeals  to  State  Engineer. 

Section  42.  Any  person  may  appeal  from  the  acts  or  decisions 
of  the  water  master  and  division  superintendent,  to  the  state  engi- 
neer, who  shall  promptly  and  at  a  stated  time  and  place,  to  be 
fixed  by  him,  upon  due  notice  to  the  parties,  hear  and  determine 


the  matter  in  dispute,  and  his  decision  shall  be  final,  unless  an 
appeal  is  taken  to  the  courts  within  ninety  days. 
Pay  of  Water  Masters. 

Section  43.  The  water  master  shall  be  allowed  pay  at  a  rate  to 
be  fixed  by  the  division  superintendent  not  exceeding  four  dollars 
per  day  and  actual  and  necessary  expenses  incurred  in  the  per- 
formance of  his  duties,  when  away  from  home.  He  may  employ 
assistants  in  cases  of  emergency,  upon  the  specific  authority-of 
and  at  rates  of  pay  as  authorized  by  the  division  superintendent, 
such  employment  to  continue  only  during  the  existence  of  the 
emergency.  The  water  masters  and  assistants  employed  by  him 
shall  be  paid  by  the  county,  upon  accounts  approved  by  the  divi- 
sion superintendent.  If  the  district  is  more  than  one  county, 
each  county  shall  pay  its  proporitonate  part  of  each  account  rend- 
ered. The  pay  for  the  services  of  the  water  master  shall  be  a 
charge  against  the  land  of  the  users  to  which  the  water  was  de- 
livered, and  the  amount  charged  to  each  user  shall  bear  the  same 
proportion  to  the  total  expense  for  the  service  of  the  water  mas- 
ter, as  the  volume  of  water  received  by  said  user  bears  to  the 
total  volume  delivered  to  all  users  by  the  water  master.  The 
amounts  paid  by  the  counties  shall  be  a  lien  upon  the  property  of 
the  water  users  and  ditch  owners,  in  accordance  with  the  distribu- 
tion thereof,  as  shown  by  the  accounts  of  the  water  master  and 
shall  be  collected  in  the  manner  provided  by  law  for  the  collection 
of  taxes. 

Reports  of  Water  Master. 

Section  44.  Each  water  master  shall  report  to  the  division 
superintendent  as  often  as  may  be  deemed  necessary  by  the  super- 
intendent, as  to  the  amount  of  water  needed  to  supply  the  require- 
ments of  his  district,  the  amount  available,  the  works  which  are 
without  their  proper  supply,  the  supply  required  during  the  period 
preceding  his  next  regular  report,  and  such  other  information  as 
the  superintendent  may  require.  These  reports  shall,  at  the  end 
of  each  irrigation  season,  be  filed  in  the  office  of  the  state  engi- 
neer. The  division  superintendent  shall  give  directions  for  cor- 
recting any  errors  of  apportionment  in  his  division  that  may  be 
shown  by  such  reports. 

Units  of  Measurement. 

Section  45.  The  standard  of  measurement  of  the  flow  of  water 
shall  be  the  cubic  foot  per  second  of  time ;  the  standard  of  meas- 
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urement  of  the  volume  of  water  shall  be  the  acre-foot,  being  the 
amount  of  water  upon  an  acre  covered  one  foot  deep,  equivalent 
to  forty-three  thousand  five  hundred  and  sixty  cubic  feet. 

The  miner's  inch  shall  be  regarded  as  one-fortieth  of  a  cubic 
foot  per  second  in  all  cases,  except  when  some  other  equivalent  of 
the  cubic  foot  per  second  has  been  specially  stated  by  contract, 
or  has  been  established  by  actual  measurement  or  use.  Provided, 
that  the  provisions  of  this  Act  shall  not  affect  or  change  the  meas- 
urement of  water  heretofore  decreed  by  a  court,  but  such  water 
shall  be  measured  according  to  the  law  in  force  at  the  time  such 
decree  was  made  and  entered. 

Abandonment. 

Section  46.  When  the  party  entitled  to  the  use  of  water  fails 
to  beneficially  use  all  or  any  part  of  the  water  claimed  by  him,  for 
which  a  right  of  use  has  vested  for  a  period  of 'five  years,  such  un- 
used water  shall  revert  to  the  public  and  shall  be  regarded  as  un- 
appropriated public  water. 

Amount  of  Water  for  Irrigation. 

Section  47.  In  the  issuance  of  permits  to  appropriate  water  for 
irrigation  or  in  the  adjudication  of  the  rights  to  the  use  of  water 
for  such  purpose,  the  amount  allowed  per  acre  shall  not  exceed 
the  amount  determined  by  the  state  engineer  as  reasonable,  in 
in  accordance  with  the  conditions  and  character  of  the  water 
supply  and  land  to  be  irrigated. 

Transfer  of  Water  Appurtenant  to  Land. 

Section  48.  All  water  used  in  this  state  for  irrigation  purposes 
shall  remain  appurtenant  to  the  land  upon  which  it  is  used;  pro- 
vided, that  if  for  any  reason  it  should  at  any  time  become  im- 
practicable to  beneficially  or  economically  use  said  water  for 
the  irrigation  of  any  land  to  which  the  right  of  use  of  the  same  is 
appurtenant,  all  or  any  part  of  said  right  may  be  severed  from 
said  land  and  simultaneously  transferred  and  become  appurtenant 
to  other  land,  or  the  purpose  and  place  of  beneficial  use  may  be 
changed  without  losing  priority  of  right  theretofore  established,  if 
such  change  can  be  made  without  detriment  to  existing  rights,  on 
the  approval  of  an  application  of  the  owner  to  the  state  engineer. 
Before  the  approval  of  such  application  the  applicant  must  give 
notice  thereof  by  publication  once  a  week  for  four  weeks  in  a 
newspaper  of  general  circulation  in  the  stream  system  in  which 
the  tracts  of  land  are  located,  in  the  form  required  by  the  state 


engineer.  Upon  the  receipt  of  the  proofs  of  publication,  the  state 
engineer  shall  render  his  decision  thereon  in  writing  which  shall 
be  final,  unless  some  party  interested  in  the  same  source  of  water 
supply  shall  within  sixty  clays,  bring  an  appropriate  action  in 
the  district  court  of  the  county  in  which  the  land  is  located,  for 
a  review  of  such  decision.  The  engineer  shall  send  by  regis- 
tered mail  a  certified  copy  of  his  decision  when  rendered,  and,  if 
reviewed  by  the  court,  the  clerk  of  the  court  shall  send  a  certified 
copy  of  the  decision  of  the  court  to  the  clerk  and  recorder  of  the 
county  containing  the  land  affected  thereby.  The  clerk  and 
recorder  shall  record  and  index  these  decisions.  The  expense  of 
the  certified  copies  and  recording  shall  be  paid  by  the  owner  of 
the  water  rights.  If  the  owner  of  the  land  to  which  water  has 
become  appurtenant  abandons  the  use  of  such  waters  upon  such 
land,  said  waters  shall  become  public  waters,  subject  to  general 
appropriations. 

Change  of  Use  of  Place  of  Diversion. 

Section  49.  Any  appropriator  of  water  may  use  the  same  for 
other  than  the  purpose  for  which  it  was  appropriated,  or  may 
change  the  place  of  diversion,  storage,  or  use,  in  the  manner,  and 
under  the  conditions  prescribed  in  Section  48  of  this  act.  The 
place  of  diversion  may  be  temporarily  changed,  or  the  place  of 
use  of  all  or  any  part  of  a  water  right  may  be  temporarily  changed 
from  land  to  which  the  right  is  appurtenant,  to  other  land  owned 
or  leased  by  said  owner  of  the  water  right,  without  affecting  prior- 
ity of  right,  if  such  change  can  be  made  without  detriment  to  ex- 
isting rights,  upon  application  to  and  approval  by  the  state  engi- 
neer. Such  temporary  change  in  the  place  of  use  shall  not  affect 
the  land  appertaining  to  the  water  right  recorded  at  the  county 
seat. 

Measuring  Devices. 

Section  50.  When  required  in  a  written  notice  by  the  state  en- 
gineer, or  a  division  superintendent,  a  ditch  owner  shall  con- 
struct and  maintain  a  substantial  headgate  at  the  point  where 
the  water  is  diverted,  and  shall  construct  a  measuring  device, 
of  a  design  approved  by  the  state  engineer,  at  the  most  practicable 
point  or  points  for  measuring  and  apportioning  the  water  as  de- 
termined by  the  state  engineer  or  division  superintendent.  The 
state  engineer  or  division  superintendent  may  order  the  construc- 
tion of  such  device  by  the  ditch  owner,  and  if  not  completed  with- 
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in  twenty  days  thereafter,  the  division  superintendent  shall,  upon 
instructions  from  the  state  engineer,  refuse  to  deliver  water  to 
such  owner.  The  taking  of  the  water  by  such  ditch  owner  until 
the  construction  of  such  device  and  the  approval  thereof  by  the 
state  engineer  shall  be  a  misdemeanor.  Such  devices  shall  be  so 
arranged  that  they  can  be  locked  in  place,  and  when  locked  by  the 
water  master  or  his  authorized  agent,  for  the  measurement  or  the 
apportionment  of  water,  it  shall  be  a  misdemeanor  for  any  other 
person  to  interfere  with,  disturb  or  change  the  same,  and  the 
use  of  water  through  such  device  after  having  been  interfered 
with,  disturbed,  or  changed  shall  be  prima  facie  evidence  of  the 
guilt  of  the  person  benefited  by  such  interference,  disturbance  or 
change. 

Unlawful  Interference  with  Rights  to  Use  Water. 

Section  51.  Any  person,  association  or  corporation  interfering 
with  or  injuring  or  destroying  any  dam,  headgate,  weir,  bench- 
mark or  other  appliance  for  the  diversion,  storage,  apportionment, 
or  measurement  of  water,  or  for  any  hydrographic  surveys,  or 
who  shall  interfere  with  any  person  or  persons  engaged  in  the 
discharge  of  duties  connected  therewith,  shall  be  guilty  of  a  mis- 
demeanor, and  shall  also  be  liable  for  the  injury  or  damage  re- 
sulting from  such  unlawful  act.  The  water  master  or  any  author- 
ized assfstant,  within  his  district,  shall  have  power  to  arrest  any 
person  offeding  against  the  provisions  of  this  section,  and  deliver 
him  to  the  nearest  peace  officer  of  the  county.  It  shall  be  the 
duty  of  the  person  making  the  arrest  to  make  complaint  at  once 
before  the  court  having  jurisdiction  thereof.  The  state  engi- 
neer, the  division  superintendents,  the  water  masters  and  their 
authorized  assistants  and  agents,  may  enter  upon  private  property 
for  the  performance  of  their  respective  duties,  doing  no  unneces- 
sary injury  thereto. 

Unlawful  Use  and  Waste  of  Water. 

Section  52.  The  unauthorized  use  of  water  to  which  another 
person  is  entitled,  or  the  wilful  waste  of  water  to  the  detriment 
of  another  or  the  public,  shall  be  a  misdemeanor.  It  shall  also  be 
a  misdemeanor  to  begin  or  carry  on  any  construction  of  works 
for  storing  or  carrying  water  until  after  the  issuance  of  a  permit 
to  appropriate  such  waters,  except  in  the  case  of  construction  car- 
ried on  under  the  authority  of  the  state  or  the  United  States. 

Any  person  who  digs  or  constructs  ditches,  dykes,  flumes  or 
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canals,  over  or  across  any  public  roads  or  highways,  or  who  uses 
the  waters  of  such  ditches,  dykes,  flumes  or  canals,  is  required  to 
keep  the  same  in  good  repair  at  such  crossings  or  other  places 
where  the  water  from  any  such  ditches,  dykes,  flumes  or  canals 
may  flow  over,  or  in  any  wise  injure  any  roads  or  highways, 
either  by  bridging  or  otherwise. 

Bridges  Over  Ditches  and  Canals. 

Section  53.  The  owner  or  owners  of  any  ditch,  canal  or  other 
structure  for  storing  or  carrying  water,  shall  contruct  a  substan- 
tial bridge  where  the  same  crosses  any  highway  or  publicly  trav- 
eled road  with  a  passage  way  not  less  than  fourteen  feet  wide ;  or 
reconstruct  the  road  in  a  substantial  manner  and  in  a  convenient 
location  for  public  travel.  Any  violation  of  the  provisions  of  this 
section  shall  be  a  misdemeanor.  The  county  commissioners 
shall  be  authorized  to  construct  such  bridge  or  road,  if  not  built 
by  the  owner  of  the  work  within  three  days  after  the  obstruction 
of  the  road,  and  may  recover  the  expense  thereof  and  costs  in  a 
civil  suit,  unless  the  same  shall  be  paid  by  the  owner  of  the  works 
within  ten  days  after  demand  therefor.  The  county  commis- 
sioners may  make  reasonable  requirements  as  to  the  size  and 
character  of  such  bridges  along  public  highways,  or  for  the 
necessary  reconstruction  of  roads,  and  upon  the  failure  to  comply 
therewith,  may  do  the  necessary  work  and  collect  the  expense 
thereof  and  costs  as  hereinbefore  provided.  After  the  construc- 
tion of  such  bridge  or  road  as  part  of  a  public  highway,  the  same 
shall  be  maintained  by  the  county  commissioners. 
Obstructing  Water  Works. 

Section  54.  'Whenever  any  approriator  of  water  has  the 
right  of  way  for  the  storage,  diversion  or  carriage  of  water,  it 
shall  be  unlawful  to  place  or  maintain  any  obstruction  that  shall 
interfere  with  the  use  of  the  works,  or  prevent  convenient  access 
thereto.  Any  violation  of  the  provisions  of  this  section  shall 
be  a  misdemeanor. 

Penalties  for  Misdemeanors  Under  this  Act. 

Section  55.  All  violations  of  the  provisions  of  this  act,  de- 
clared herein  to  be  misdemeanors,  shall  be  punished  by  a  fine  not 
exceeding  two  hundred  and  fifty  dollars  nor  less  than  twenty 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment;  and  and  any 
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justice  of  the  peace  of  the  county  in  which  such  misdemeanor  has 
been  committed  shall  have  jurisdiction  thereof. 

Liens  on  Land. 

Section  56,  All  liens  on  land,  provided  for  in  this  act  shall  be 
superior  in  right  to  all  mortgages  or  other  incumbrances  placed 
upon  the  land  and  the  water  appurtenant  thereto  or  used  in  con- 
nection therewith,  after  the  passage  of  this  act. 

Seepage  Water. 

Section  57.  In  the  case  of  seepage  water  from  any  constructed 
works,  any  party  desiring  to  use  the  same  shall  make  application 
to  the  state  engineer,  as  in  the  case  of  unappropriated  water,  and 
such  party  shall  pay  to  the  owner  of  such  works  reasonable  charge 
for  the  storage  or  carriage  of  such  water  in  such  works ;  provided, 
that  the  appearance  of  such  seepage  water  can  be  traced  to  thej 
storage  or  carriage  of  water  in  such  works. 

Appropriation. 

Section  58.  There  is  hereby  appropriated  out  of  any  moneys  in 
the  general  fund  of  the  state  treasury  not  otherwise  appropriated 

the  sum  of dollars  annually,  or  so  much  thereof  as  may 

be  necessary,  for  the  payment  of  the  salaries  and  expenses  of  the 
state  engineer  and  assistant  state  engineer  and  the  per  diem  and 
expenses  of  the  division  superintendents,  and  the  services  of 
assistants  and  expenses  of  the  office  and  department  of  the  state 
engineer,  as  provided  by  this  act,  and  for  the  payment  of  services 
and  expenses  for  the  several  water  divisions  as  provided  by  this 
act.  All  claims  for  services  rendered  and  expenses  incurred  and 
materials  and  supplies  furnished  under  the  provisions  of  this  act 
shall  be  itemized  and  filed  with  the  state  board  of  examiners,  aiw 
be  paid  in  the  same  manner  as  other  claims  against  the  state. 

Section  59.  That  sections  1880,  1881,  1882,  1883,  1884,  1885, 
1886,  1887,  1888,  1889,  1890,  1891,  1892,  1893,  1894,  1895,  1896, 
1897,  1898,  1899,  1900,  1901  and  1902  of  the  Civil  Code  of  the  State 
of  Montana,  and  also  the  act,  entitled  "An  Act  establishing  a 
standard  of  Measurement  for  Water,  Defining  the  Equivalent  of 
a  Miner's  Inch,  and  Repealing  Section  1893,  Title  VIII,  Part  IV, 
Division  II,  of  the  Civil  Code  of  the  State  of  Montana,  and  all 
conflicting  laws,"  approved  March  3rd,  1899;  and  also  the  act  en- 
titled "An  Act  to  authorize  the  appointment  of  a  commissioner 
for  the  measurement  and  division  of  water  under  decrees  of  Court 
in  certain  cases,"  approved  March  2nd,  1899;  and  also  the  act 
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entitled  "An  Act  to  amend  Section  1880  of  Title  VIII,  Part  IV, 
Division  II  of  the  Civil  Code  of  Montana,"  approved  March  16th, 
1901 ;  and  also  the  act,  entitled  "An  Act  authorizing  the  Govern- 
ment of  the  United  States  to  Appropriate  the  Water  of  the 
Streams  in  the  State  of  Montana,  subject  to  certain  restrictions," 
approved  Feb'y  27,  1905 ;  and  also  the  act  entitled  "An  Act  to 
Authorize  the  Appointment  of  a  Commissioner  for  the  Measure- 
ment and  Division  of  Water  under  Decree  of  Court  in  Certain 
Cases,  and  Prescribing  His  Duties  and  Compensation,"  approved 
March  2,  1905;  and  also  the  act  entitled  "An  Act  granting  unto 
the  government  of  the  United  States  the  right  to  use  or  enlarge 
any  canal  or  ditch  required  in  whole  or  in  part  for  the  construc- 
tion of  irrigation  works  by  the  United  States  within  the  State  of 
Montana,"  approved  March  2,  1905 ;  and  also  the  act  entitled  "An 
Act  to  Amend  Title  VIII,  Division  II,  Part  IV,  of  the  Civil  Code 
of  the  State  of  Montana,  relating  to  the  appropriation  of  water 
for  beneficial  purposes,  and  defining  the  rights  of  appropriators 
by  adding  two  new  Sections  to  be  numbered  Sections  1903,  and 
1904,"  approved  March  4,  1905 ;  and  also  Sections  3440,  3441,  3442, 
3443,  3444,  3445,  3446,  3447,  3448,  3449,  3450,  3451,  3452  and  3453 
of  the  Political  Code  of  the  State  of  Montana,  and  all  acts  and 
parts  of  acts  in  conflict  herewith  be  and  the  same  are  hereby  re- 
pealed. 

Section  60.     This  act  shall  be  in  force  from  and  after  its  pass- 
age and  approval  by  the  Governor. 


